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Abstract: There are some key words on the issue of the South China Sea
(SCS), which are “sovereignty over islands and rocks冶, “U鄄shaped line冶, “semi鄄
enclosed sea冶, “ services and leadership冶 and “maritime delimitation冶. We may
view China蒺s major issues of interests in the SCS from the prism of above terminology.
Specifically, it can be discussed in the following aspects: firstly, due regard should
be paid to the legal attribute and rectification of the names of the U鄄shaped line; sec鄄
ondly, it should be noted how to take actions and provide services in the SCS; the
last but not the least, the delimitation of the SCS especially the Nansha waters. This
paper intends to offer some views and suggestions on the three aspects.
Key Words:Sovereignty over islands and rocks; U鄄shaped line; Semi鄄enclosed
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玉. Legal Attribute and Rectification of the
Names of the U鄄shaped Line
摇 摇 In recent years, the disputes over the sovereignty of islands and rocks in the
South China Sea (SCS) are gaining momentum, with frequent and open challenges
by the international community against the U鄄shaped line delimited by China in this
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area. The Philippines publically attacked China in international forums and instituted
arbitral proceedings on the legality of the U鄄shaped line to the UN International Tri鄄
bunal for the Law of the Sea. Moreover, among numerous criticisms, it is noteworthy
that Dr. S. Jayakumar, former Deputy Prime Minister and Minister for Law of Singa鄄
pore, made a speech on June 16, 2011 at the International Conference on Joint De鄄
velopment and the SCS hosted by the Center for International Law in National Univer鄄
sity of Singapore. 髆 He said in his keynote speech that [China] should not continue
to leave unaddressed the concerns and questions raised by many over its puzzling and
disturbing nine鄄dotted鄄lines map. 髇 I agree with the opinion and hold that we should
make clear our views on the legal attribute of the U鄄shaped line and adopt the name
“U鄄shaped line冶 as far as possible in all the formal occasions, to avoid misunder鄄
standings and disputes.
In response to the open challenges mentioned above, we should firmly declare
that:the islands and rocks claimed by China in the SCS based on the principle of in鄄
ternational law—“possession by occupation冶, are small ones without human inhabita鄄
tion in history, and are only part of the numerous islands and rocks in the area; the
“U鄄shaped line,冶 delimited by China in this area, is the outer limit of China蒺s “his鄄
toric waters冶 in the SCS and a pending ocean boundary, which requires identification
through negotiations by China and its neighboring States.
The sovereignty over these uninhabited islands and rocks is based on the princi鄄
ple of occupation which is well founded in international law, instead of being seized
by force by our ancestors. The East Asian monsoon (its winds flow from northeast to
southwest in winter and advance from southwest to northeast during the summer)
could be seen a factor influencing China蒺s occupation over the islands for thousands of
years. This time, let蒺s set aside the time鄄honored Chinese history dating back to Han
and Tang Dynasties. I would only refer to Ming and Qing Dynasties. During the over
six hundred years of the two dynasties, the population in southeast China grew tre鄄
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It is worthy of special attention that S. Jayakumar, former Deputy Prime Minister and Minister
for Law of Singapore, is a SJD of Yale University in the United States, majoring in international
law. On invitation, he attended the international conference on “Recent Developments in Inter鄄
national Law and China冶 in Xiamen University, China in April 2005. Singapore, located on
the neck to the Strait of Malacca, is basically an English鄄speaking country and is a major State
in alliance with the United States in the South China Sea (SCS). Since 2004, Singapore has
signed free trade agreement with the United States and has been in partnership with U. S. a鄄
gainst terrorism and piracy near the Strait of Malacca and the SCS. In the eyes of China,
ASEAN and other States outside the SCS area, Singapore has taken a relatively objective view
on the issue of SCS, but it is still under great influence of the United States.
The Strait Times, 17 June 2011, p. C9.
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mendously, a large number of whom traveled in and out of Southeast Asia for busines鄄
ses or entrepreneurship and even more of whom navigated through the SCS for fishing
for livelihood. Because of the ban on overseas trade by Chinese emperors for several
times, navigation in the SCS was illegal, which led to the settling down of the large
number of immigrants to Southeast Asia and the emergence of pirates in the SCS—
many were just part鄄time pirates who ordinarily worked as sea merchants or fisher鄄
men. These natural conditions and historic facts, which could be clearly listed in a鄄
bundant evidences, should never be ignored.
In recent years, the international community followed the Chinese people蒺s cus鄄
tomary references to the U鄄shaped line—“ nine鄄sectioned line冶, “ broken line冶 or
“dotted line冶, and even gave it a disagreeable term, “cow tongue line冶. These ex鄄
pressions in English basically convey that the boundary is informal and is demarcated
randomly and indicate a sense of contempt and despise, which would be unfavorable
to China in its publicity efforts. Currently, many foreigners challenge China蒺s stance
on this issue on the ground that the demarcation of the boundary lacks legal bases.
Hence, China should adopt the formal name “U鄄shaped line冶, which is frequently
referred to in English鄄speaking countries, and make abundant interpretations on the
complex issue of its legal attribute, so as to create favorable conditions for China蒺s in鄄
ternational publicity.
I recommended to adopt the name “U鄄shaped line冶 eighteen years ago (1995)
in my monograph Legal Status of the South (China) Sea髈 published in Taiwan, and
on many public occasions in China Taiwan and China Mainland, I have also appealed
for the uniform adoption of that name. Meanwhile, I have been the first to suggest in
my monograph to define the legal status of the waters within the boundary as “historic
waters冶 . The arguments are as follows:
1. The line has not been comprised of only nine sections since beginning. If we
name it as “nine鄄sectioned line冶, it means that we ignore the Chinese government蒺s
official proclamation on “eleven鄄sectioned line冶 in 1946, which would put off China蒺s
official claim by six years and also pose unfavorable effects on China蒺s stance in in鄄
heriting the rights.
In response to U. S. President Truman蒺s two presidential proclamations concern鄄
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髈 Kuen鄄chen FU, Legal Status of the South (China) Sea, Taipei: 123 Information Co., Ltd.,
early April, 1995. (in Chinese)
ing U. S. claim on the rights over sea waters髉 in 1945, and the successive delimita鄄
tion of their coastal lines by many countries, the Chinese government in 1946 drew
and publicized the Location Map of Chinese Islands in the SCS after prudent naviga鄄
tional survey and research; the SCS boundary demarcated in this map was the “elev鄄
en鄄sectioned line冶. It was not until 1952 that the “nine鄄sectioned line冶 emerged. If
we call the boundary as “nine鄄sectioned line冶, it means that we ignore the 1946 offi鄄
cial proclamation and put off the time of official claim on the SCS boundary by six
years. After all, earlier a State officially claims its boundary, more favorable it would
be.
Fair Drawing of the Overall Map of Prefectures, Departments, States and Coun鄄
ties made by Xiaofeng in 1800 (the fifth year of the reign by Emperor Jiaqing in Qing
Dynasty), may be the earliest map recording the delimitation of the SCS islands into
China and China蒺s administration of the islands under a prefecture. 髊 After the estab鄄
lishment of Republic of China by Sun Yat鄄sen, the SCS boundary first appeared in
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The two “presidential proclamations冶 were highest鄄level administrative orders under the U. S.
domestic laws. One asserted that the United States have the preferential rights to enjoy the liv鄄
ing resources in the sea areas adjacent to its land; the other one stressed that the United States
have the preferential rights to enjoy the non鄄living resources within the continental shelf in the
coastal shoal waters.
According to the research by historians, the earliest origin of the boundary in the SCS drawn by
Chinese maps is still unknown up to now. According to statistics, the Fair Drawing of the Over鄄
all Map of Prefectures, Departments, States and Counties made by Xiaofeng in 1800 (the fifth
year of the reign by Emperor Jiaqing in Qing Dynasty ) includes “ Nan蒺aoqi 冶 ( Dongsha
Islands), “Wanlichangsha冶 ( Zhongsha Islands), “Wanlishitang冶 ( Nansha Islands) and
“Qiyangzhou冶 (Xisha Islands and neighboring waters) . In the Map, “Qiyangzhou冶 was de鄄
limited as a prefecture in China. The map made red rectangular legend for the tier鄄one adminis鄄
trative unit—“Fu冶 (Prefecture) ( the same as Chaozhou Fu and Qiongzhou Fu). This map
may be the earliest one that China included the SCS islands into its territory and administered
these islands under a prefecture. Was “Qiyangzhou冶 an independent prefecture, or incorporat鄄
ed into Qiongzhou Prefecture or other prefectures? It may be found out in the map. The 1800
Fair Drawing of the Overall Map of Prefectures, Departments, States and Counties, recognized
as an official map of Qing Dynasty, included the four groups of islands in the SCS—
“Nan蒺aoqi冶, “Wanlichangsha冶, “Wanlishitang冶 and “ Qiyangzhou冶, namely the Dongsha
Islands, Zhongsha Islands, Nansha Islands, and Xisha Islands, under the administration of
Qing Dynasty. The 1800 Map was Xiaofeng蒺s isography of the revised version of the Overall
Map of the Great Qing Empire by Huang Zhengsun in 1767 ( the 32nd year during Emperor
Qianlong蒺s reign in Qing Dynasty). Huang Zhengsun蒺s map was drawn on the basis of the field
surveys by the governments during the reign from Qing Emperor Kangxi to Emperor Qianlong.
Therefore, it would be safe to say that the 1800 Map by Xiaofeng was a copy of the 1767 Over鄄
all Map of the Great Qing Empire by Huang Zhengsun. For Xiaofeng蒺s isography of the Overall
Map of the Great Qing Empire by Huang Zhengsun in 1767, please refer to Han Zhenhua ed.,
Collection of the Historical Records on Chinese Islands in the South China Sea, Beijing: The
Eastern Publishing Co., Ltd., July, 1988, pp. 84 ~ 85. (in Chinese)
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the New Geographical Map of Republic of China, compiled and edited by Hu Jinjie
and Cheng Fukai and printed and issued by the Shanghai Oriental Book Company in
December, 1914. The boundary was also drawn in the Current Map of China (tabu鄄
lar notes), authored by Tu Sicong and printed and issued by Shanghai World Geo鄄
graphical Press in May, 1927; in Model Map of China ( tabular notes), edited by
Chen Duo and printed and issued by Shanghai World Geographical Press in July,
1933 and in Newly Made Map of China, edited by Chen Duo and printed and issued
by The Commercial Press in Shanghai in August, 1934. These maps were not official鄄
ly issued by the government.
The first official map on the SCS—Map of Chinese Islands in the SCS, issued in
April, 1935 by the Land and Water Maps Censorship Committee of the Chinese gov鄄
ernment, marked the Dongsha, Zhongsha (Nansha) and Nansha (Tuansha) Islands
within the boundary of Republic of China. The map adopted exotic names, and re鄄
ferred to the Zhongsha Islands as Nansha Islands and the Nansha Islands as Tuansha
Islands. Meanwhile, the Chinese boundary in the SCS delimited in the map was at a鄄
round 7毅 to 9毅 northern latitude; the map was not detailed enough to mark out James
Shoal. 髍 In 1946, the Chinese Navy landed on and recovered the islands and rocks
that had been occupied by the Japanese. After that, the Chinese government made
minute records of the islands and rocks and officially issued the Location Map of Chi鄄
nese Islands in the SCS, which may be the earliest official map with relatively accu鄄
rate ocean boundary. Its significance in international law is beyond doubt.
All in all, in the field of international law, the emphasis on “ nine鄄sectioned
line冶 is obviously unfavorable for China to claim its historic rights in the area.
2. The expression of “traditional ocean boundary冶 is not conventionally used in
modern international law; instead, the U鄄shaped line should be adopted as an abbre鄄
viation for daily use and the waters within the boundary should be defined as China蒺s
historic waters. In other words, the official name for the boundary is the “outer limit
of China蒺s historic waters in the SCS冶, and could be abbreviated as U鄄shaped line.
Although the expression of “traditional ocean boundary冶 is more formal and ap鄄
propriate than the above鄄mentioned names such as “nine鄄sectioned line冶 or “broken
line冶. However, how should we define “ traditional ocean areas冶? Do they refer to
territorial sea or internal waters? (definitely not exclusive economic zones (EEZs) in
modern maritime law). The waters within the traditional ocean boundary in the SCS
are obviously not territorial sea or internal waters, which would easily lead to dis鄄
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髍 Kuen鄄chen FU, Legal Status of the South (China) Sea, Taipei: 123 Information Co., Ltd.,
early April, 1995, p. 5. (in Chinese)
putes. Thereby, it should be recommended that the boundary be named as U鄄shaped
line for daily use because of its shape and that the waters within the boundary be de鄄
fined as “ historic waters冶, with reference to the concepts in international law. In
other words, the legal nature of the boundary should be the “outer limit of China蒺s
historic waters in the SCS冶 and be abbreviated as “U鄄shaped line冶 for daily use.
In terms of its meaning in English, the U鄄shaped line is a commonly鄄used
name. The neutral word conveys no negative sense and would express the solemnity of
the boundary. Moreover, it is legally defined as the “outer limit of China蒺s historic
waters in the SCS冶, which is widely acknowledged in modern international law.
In the past, some scholars may have been worried that the global community on鄄
ly knows about “historic bays冶, not “historic waters冶 . Their worry may be due to
lack of in鄄depth knowledge of the United Nations Convention on the Law of the Sea
(UNCLOS)髎 and similar claims by some States. Just like other legislations, UN鄄
CLOS is also aimed to create and maintain order. UNCLOS emphasizes repeatedly
that the States should respect other States蒺 “historic title冶 (Article 15, exceptions to
the delimitation of territorial sea), “traditional fishing rights冶 (Article 51, an archi鄄
pelagic State蒺s respect on the neighboring States), due regard to the rights of other
States (Article 58, due regard to the rights of other States in EEZ), historic bays
and historic title (Article 298, exceptions to ocean boundary delimitations). UN鄄
CLOS is aimed to create a new regime for maritime law without abolishing the rights
that the coastal States have been enjoying in history. In recent years, because of the
melting of Arctic ice, the States have been contending for the Arctic resources and
Russia and Canada have on public occasions reiterated their “historic rights冶 in the
Arctic, which fully indicates that China蒺s similar claim on the SCS is not sudden and
abrupt at all.
For years, I have researched on the administration over potential disputes in the
SCS, participating in over a hundred or so international conferences and visiting the
national archives, national museums, national libraries and the libraries of national
universities in the capitals of the States around the SCS. Thereby, I have well under鄄
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髎 UNCLOS was signed in 1982 and entered into force in 1994. China is bounded by the UNCLOS
as a contracting Party State to the Convention. The United States hasn蒺t acceded to the Conven鄄
tion, but in the judgments of its domestic courts and some administrative orders, it has actually
accepted UNCLOS蒺s legal effects with respect to the provisions excluding non鄄customary inter鄄
national law. Mrs. Hillary Clinton, then United Sates Secretary of State, openly appealed in
Ho Chi Minh City, Vietnam in 2010 that the Convention should be the basis to resolve the dis鄄
putes over the SCS. In reality, China has great respect for the UNCLOS and never objects to
the Convention acting as one of the legal bases to resolve disputes.
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stood that the ASEAN States are most worried that China would put emphasis on its
“ historic rights冶 . That蒺s because China actually has abundant historic evidences
since Han and Tang Dynasties while these States do not have similar explicit historic
evidences.
3. The legal nature of the above “ historic waters冶 has been inscribed into
China蒺s relevant legislation in 1998 and there are no changes up to now.
According to Article 14 of the 1998 Exclusive Economic Zone and Continental
Shelf Act of the People蒺s Republic of China: “[t]he provisions of this Act shall not
affect the historic rights of the People蒺s Republic of China冶. 髏 A delegate of National
People蒺s Congress once told me: because of my earlier speech that claimed waters
within the U鄄shaped line being “historic waters冶, the National People蒺s Congress had
a hot discussion on the historic rights during its legislation work and finally incorpo鄄
rated the above provision in Article 14 into the Exclusive Economic Zone and Conti鄄
nental Shelf Act of the People蒺s Republic of China. In other words, the legislative
purpose is to protect the Chinese historic rights in the SCS. The stance, which com鄄
plies with the UNCLOS and has been officially adopted by Chinese legislation, should
be well publicized. The publicity of the stance would help to enhance the confidence
among the Chinese people and frustrate some States蒺 intention to take any chances.
Obviously, it should not be omitted here that some experts and scholars need to
be more cautious in their recent interpretations on the historic waters in the SCS since
their interpretations seem to cross the line. The scope of the rights in historic waters
should be defined on the basis of historic evidences. However, during its long histo鄄
ry, it is impossible for China to have been engaged in the development and utilization
of the oil and natural gas in the waters within the U鄄shaped line. Therefore, China
bears no historic evidences in the exercising of the rights to exploit the oil and natural
gas in the area; instead, it is on the basis of the provisions of the 1982 UNCLOS that
China is entitled to claim a scope of 200 nautical miles of EEZ and vast continental
shelf from the islands and land under Chinese sovereignty, which also provides the
ground for China to enjoy the rights to exploit the oil and natural gas. And it should
be further noted that the historic rights do not conflict with the UNCLOS鄄based rights.
As mentioned above, UNCLOS has been consistently advocating the States蒺 vested
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髏 Exclusive Economic Zone and Continental Shelf Act of the People蒺s Republic of China was a鄄
dopted at the Third Session of the Standing Committee of the Ninth National People蒺s Congress
of China on June 26, 1998. In conclusion, we should echo UNCLOS蒺s requirements on the ne鄄
gotiation and cooperation within the community in semi鄄enclosed seas, and adopt the concept of
community services, to create the environment for China蒺s leadership in the community of the
SCS.
historic rights.
All in all, the U鄄shaped line as drawn in the 1946 Chinese official maps, fol鄄
lows the method of drawing the pending land boundary [-(. )-(. )-(. )-(. )-(. )
-(. )-] in the official map at that time, which is prudent and solemn; it even in鄄
cludes a small section of the identified ocean boundary between the Philippines and
East Malaysia. Hence, the legal attribute of the ocean boundary is a “ pending
boundary. 冶 The previously pending land boundaries between China and its neighbor鄄
ing countries have largely been determined through bilateral negotiations,髐 while
continued efforts in bilateral negotiations between China and its neighboring States are
needed to settle on a final, continuous and uninterrupted ocean boundary. Viewed
from the experiences in successful delimitation of sensitive land boundaries, the o鄄
cean boundary, being equally sensitive, would be reasonable to expect final delimita鄄
tion.
China蒺s historic waters within the U鄄shaped line in the SCS constitute an impor鄄
tant part of the three tiers in the waters of the SCS. 輥輮 China should take every possi鄄
ble opportunity to publicize its fundamental stances on the issue both at home and a鄄
broad.
域. Taking Action and Providing Service
in the SCS Community
摇 摇 Apart from clarifying the nature of the U鄄shaped line and unifying its appella鄄
tions, we need to emphasize the characteristics of the SCS community and the rela鄄
tionship between the service and the leadership.
The SCS is a semi鄄enclosed sea. According to Article 123 of UNCLOS, States
bordering a semi鄄enclosed sea should cooperate with each other in the exercise of
their rights and in the performance of their duties with respect to: 1) marine scientif鄄
ic research, 2) marine environmental protection as well as 3) the management and
exploitation of the living resources. Such States “may invite冶, “ as appropriate冶,
countries and international organizations external to the region to cooperate with
them. In other words, the SCS is a community and our country is the biggest coastal
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At Present, only a small section of China鄄India & China鄄Bhutan land boundaries is still pend鄄
ing to be delimited through bilateral negotiations.
The three tiers are “semi鄄enclosed sea冶, “historic waters冶 and “islands, rocks and their terri鄄
torial seas冶. Please refer to Kuen鄄chen FU, Legal Status of the South (China) Sea, Taipei:
123 Information Co., Ltd., early April, 1995. (in Chinese)
China Oceans Law Review (Vol. 2013 No. 1)
State with the largest population. We should coordinate our efforts with our neighbor鄄
ing States in implementing our rights and duties under the UNCLOS. At the same
time, the participation of States (like the U. S., Japan and India) and international
organizations (for example, IMO) outside of the region could be excluded, unless we
invite them to do so.
Therefore, by promoting cooperation and providing community service, China
could become the leading force in the area. This should be the priority of our current
efforts. By making the best of our nation蒺s pacific nature, it will be our biggest contri鄄
bution to the regional stability and development. Of course, the so鄄called SCS com鄄
munity service could have various forms and contents, but, at this stage, we should
focus our efforts on the cooperation in the following domains prescribed by Article 123
of UNCLOS: (1) marine scientific research, (2) marine environmental protection,
and (3) the management and exploitation of living resources. Currently the marine
environment in the SCS is heavily polluted. Our government should, without any hes鄄
itation, coordinate the efforts of the States bordering the SCS in marine environmental
management and ecological restoration. In this process, China should assume the dif鄄
ficult task of evaluating the status of the stocks and distributing the quota.
In pursuance of this, the fact that some politicians of neighboring States are try鄄
ing to stir up trouble shall not override the above provision of the UNCLOS and in no
way should be allowed to sabotage the cooperation inside the SCS community. What
we need to do is to respect the UNCLOS, to enforce it, to acquire the leadership by
providing service and have the major say. By acting as the “Big Brother冶 in the SCS
community, we can eventually have the final say in deciding whether to invite the
States external to the SCS region to participate in the affairs concerning the SCS. This
is probably the best way to solve the SCS disputes.
In more concrete terms, we should consider advancing our efforts in the follow鄄
ing domains:
1. Openly pushing the adoption of an international convention on the standards
of enforcement at the sea.
China has the same needs as other States with regard to the freedom and safety of
navigation. The enforcement personnel of many coastal States use national security,
sovereign and dignity as a pretext for abusing the use of force against foreign vessels.
The numerous incidents that have taken place in the SCS and other international wa鄄
ters in the past few years have proven that it is absolutely necessary for the interna鄄
tional community to establish an exercisable multilateral convention to regulate the
enforcement activities and ensure the freedom of navigation.
While the U. S. is concentrating on its own strategies to combat terrorism and pi鄄
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racy, the efforts of the Chinese government to openly push for the adoption of such a
convention will help to improve enforcement related to fishing activities and prevent
trans鄄boundary criminal activities. As a result, the current situation which makes
fishermen reluctant to fish in the southern SCS will be greatly ameliorated and the or鄄
der of fishing activities in the region will be restored. This will help us, in turn, ob鄄
tain a better discourse power in the SCS region and gain recognition from a large num鄄
ber of countries including the ASEAN States.
2. Giving priority to the negotiations for an agreement on the cross鄄strait cooper鄄
ation on the protection of underwater cultural heritage.
There is an abundance of underwater cultural heritage on the seabed of the Tai鄄
wan Strait and the SCS. Some States in the region, through cooperation with private
companies, salvage sunken ships and articles. Some companies even secretly salvage
the sunken ships and articles without any authorization. Presently, States bordering
the SCS have not yet accepted the limits of maritime boundary as claimed by China.
The two sides across the Taiwan Strait should accelerate negotiations for an agreement
on cross鄄strait cooperation for the protection of underwater cultural heritage through
the consultative mechanism of the “ two associations冶 ( Association for Relations
across the Taiwan Straits and Straits Exchange Foundation). By doing so, we could:
a. strengthen the protection of underwater cultural heritage through cooperation;
b. take the opportunity to declare China蒺s sovereignty;
c. encourage cross鄄strait exchanges concerning the common cultural heritage,
deepen the national sentiments and accelerate the reunification of the nation; and
d. encourage other States to protect underwater cultural heritage in the SCS and
indirectly protect the historic evidence of China蒺s utilization of the SCS and its exer鄄
cise of jurisdiction therein.
3. Promoting the cross鄄strait cooperation to enhance scientific research related to
fishery resources in the SCS, ameliorate the enforcement activities in the region and
exploit the fishery resources through joint venture.
The management of fishing resources could be an important evidence of the exer鄄
cise of State sovereignty over distant islands and waters. China should particularly
emphasize the development and management of fishing resources in the SCS. Accord鄄
ing to the UNCLOS, it is also one of the important domains that require the coopera鄄
tion of States bordering an enclosed or semi鄄enclosed sea. Currently, since our neigh鄄
boring States seem to have no intention of cooperating with us in the exercise of their
rights and in the performance of their duties delineated in the UNCLOS, we should
start with cross鄄strait cooperation on the conservation of fishing resources in the SCS
in an effort to seek effective and timely measures for protection of living resources as
12
Safeguarding China蒺s National Interests in the South China Sea:
Rectification, Services, Leadership, and Maritime Delimitation
China Oceans Law Review (Vol. 2013 No. 1)
well as exploring opportunities of cooperation with other interested States.
Among the four fishing zones of the SCS, the fishing resources in the northern
near鄄shore area have already been depleted and those in the northern deep sea area
and area adjacent to the Nansha islands could not withstand large鄄scale commercial
exploitation. Only in the pelagic zone of the central and southern area, there exist re鄄
markable quantities of high valued pelagic fishing resources that are suitable for dis鄄
tant water fishing industry. However, our country蒺s fishing boats operating in the SCS
use outdated facilities and are, therefore, unable to adapt, in a short period, to the
complicated working conditions of the off鄄sea fishing grounds. Besides, States border鄄
ing the SCS, such as Vietnam and the Philippines, have adopted protectionist poli鄄
cies to encourage—and even organize—fishermen to operate in deep鄄sea fishing zones
and fishing grounds adjacent to our Zhongsha, Xisha and Nansha Islands. By doing
so, these States have usurped our fishing resources in the SCS.
In such an urgent situation, China Mainland should unite with China Taiwan to
combine our strengths in fishing industry and reaffirm our sovereign rights over the
living resources in the SCS by jointly developing the resources therein.
4. Making good use of China鄄ASEAN Maritime Cooperation Fund to establish,
as soon as possible, the South China Sea Institute at the Sea.
On November 18, 2011, then Chinese Premier Wen Jiabao, while attending the
14th China鄄ASEAN Summit in Bali, Indonesia, declared that the Chinese govern鄄
ment would establish a “China鄄ASEAN Maritime Cooperation Fund冶 in an amount of
RMB 3 billion, so as to gradually develop a framework for China鄄ASEAN maritime
cooperation at different levels and in different domains. In order to make full use of
the Fund and realize our efforts to foster cooperation in the SCS, China could consid鄄
er working with ASEAN experts in maritime affairs to form an international commis鄄
sion. Then, by renting a large vessel, China could, with the help of the commission,
establish a South China Sea Institute at the sea (SCSI鄄ats) . The Institute could be
affiliated to Xiamen University which has the earliest maritime institute in China.
Travelling from one port to another, the SCSI鄄ats will have the opportunity to commu鄄
nicate, fact鄄to鄄face, with people of the ASEAN countries in the domain of education
and scientific research.
The contents of the courses to be listed at the SCSI鄄ats should focus on dissemi鄄
nation of oceanic sciences, protection of marine environment, management of marine
economy as well as improvement of marine legislation.
The encouraging news is that Xiamen University is currently planning the con鄄
struction of a new campus and a new maritime school in Kuala Lumpur, the capital
city of Malaysia. We hope that the program of teaching and research on a vessel navi鄄
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gating along the coastlines of the States bordering the SCS will be included in the cur鄄
riculum of the new school to maximize the effect of community service.
5. Amending Article 3 of the Law on the Territorial Sea and Contiguous Zone of
the People蒺s Republic of China, legitimizing the application of the normal baseline
and enforcing unilaterally the regime of sea lanes passage for archipelagic waters of
non鄄archipelagic States.
A non鄄archipelagic State should be able to claim archipelagic waters for its dis鄄
tant archipelagos. It is absolutely not a day鄄dream, but the common will of many
countries, including Spain, India, Denmark, Ecuador, Portugal, Argentina, etc.
During the Third United Nations Convention on the Law of the Sea, the above States
have made similar proposals to the effect that a non鄄archipelagic States could, for ad鄄
ministrative reasons, delimit archipelagic waters for its distant archipelagoes. 輥輯
According to Articles 46 and 47 of UNCLOS, only archipelagic States are enti鄄
tled to draw archipelagic baselines and claim archipelagic waters. The baselines
promulgated by the Chinese government for the Xisha Islands are not archipelagic
baselines, but are straight baselines. Therefore, the waters inside the baselines are
not archipelagic waters but internal waters. As a result, in theory, even though the
foreign vessels navigating in the above waters could enjoy the right of innocent pas鄄
sage, they will not have the right of “sea鄄lanes passage冶 normally accorded to foreign
vessels and aircraft navigating in or flying over archipelagic waters.
Apparently, Article 3 of the Law on the Territorial Sea and Contiguous Zone of
the People蒺s Republic of China has limited our country蒺s baseline to straight base鄄
lines, which is inconsistent with the spirit of the UNCLOS. Article 3 might therefore
be misunderstood and used against China by some anti鄄China forces. As a result, the
National People蒺s Congress should consider amending the domestic law to make the
normal baseline ( low tide line) as the applicable standard. Of course, there is no
settled position that only normal baseline can be applied to the Nansha Islands. To
the contrary, the author considers that the straight baseline should be applied in the
case of Nansha Islands. To sum up, “mixed baselines冶 will be the most reasonable
and appropriate option.
Besides, we should also consider submitting a proposal for revision of relevant
provisions of the UNCLOS, so that non鄄archipelagic States, with distant archipela鄄
gos, could also claim archipelagic waters and foreign vessels and aircraft navigating
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Sea, Taipei: 123 Information Co., Ltd., early April, 1995 (in Chinese); and papers presented
by the author in several international conferences.
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therein and flying thereover could enjoy the right of sea lanes passage.
As the above proposal must be difficult to materialize, the author considers that
China could unilaterally enforce the regime of archipelagic sea lanes passage, normal鄄
ly applied to archipelagic waters of an archipelagic State. International law has never
forbidden any State from waiving its rights. So, if, in future, we designate straight
baselines for the Nansha Islands, we may adopt the principle of reciprocity by accord鄄
ing the right of archipelagic sea lanes passage to the vessels flying the flag of and air鄄
craft from those States which support the claim of the “ non鄄archipelagic States冶 to
“archipelagic waters冶 . By doing so, not only would we be able to avoid being misun鄄
derstood and criticized at the international level, but also strengthen our claim for a
right of archipelagic sea lanes passage in “archipelagic waters冶 of other “non鄄archi鄄
pelagic States冶. It will be a great contribution from China to the international commu鄄
nity as well as afford an opportunity for a graceful turnaround of our government on
the issue of the SCS. Meanwhile, great benefits will be brought about by the improve鄄
ment of the image of our government. 輥輰
6. Other possibilities for cooperation on the marine scientific research and poli鄄
cy鄄making concerning protection of marine environment and conservation of the re鄄
sources.
This may include plans for cooperation on the conservation and restoration of en鄄
dangered coral reefs in the SCS, plans to prevent and control water pollution in the
cities at the river mouths around the SCS, plans for cooperation on securing the sea鄄
lanes of the SCS,輥輱 etc.
In conclusion, in response to the recommendation embodied in the UNCLOS that
States bordering a semi鄄enclosed sea should cooperate with each other, China should
employ the concept of real community service with a view to create a positive atmos鄄
phere for generating and fostering leadership and to gradually become the leading
force in the community. For the peaceful rise of China, “ replacing leadership with
service冶 will be the most pragmatic approach. The ordinary and constant service will
surely turn into leadership at the critical moment. This should be our basic position in
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Sea, Taipei: 123 Information Co., Ltd., Early April, 1995 (in Chinese); and papers presen鄄
ted by the author in several international conferences.
See Kuen鄄chen FU, The Security of Sea鄄lanes for Energy Transportation and China, Taipei:
Askfor (Wenjintang) Book Store, 2007. (in Chinese)
芋. Delimiting the Maritime Areas Bearing
Overlapping Rights in the SCS
摇 摇 The delimitation work is the final solution to all the problems existing in the
SCS. Strictly speaking, without the delimitation arrangement, it is extremely difficult
to resolve disputes and promote joint development. In other words, until delimitation
of the maritime boundary, the concerned States will not be able to define the outer
limits of waters under their jurisdiction or decide the location of maritime areas suit鄄
able for joint development.
However, how could we proceed with the final delimitation in such a complicat鄄
ed area like the SCS? It is not only a question of the law of the sea, but also an issue
of diplomatic art. What scholars can do is to come up with, in accordance with the
legal principles, the best possible proposals for delimitation that will maximize the in鄄
terests of our country. The question whether these proposals could be realized and en鄄
forced depends, to a great extent, upon the artistic diplomatic practice.
A. The Equitable Principle Is the Basic Principle for Delimitation
of Overlapping EEZs and Continental Shelves
摇 摇 According to the provisions of the UNCLOS, the equidistant line principle
should, in the absence of an agreement to the contrary, be followed to delimit the ter鄄
ritorial sea, provided that no historic rights or other special circumstances are in鄄
volved. The above provision finds its origin probably in the basic principle of “sover鄄
eign equality冶 . 輥輲
In the SCS, there are very few, if any, overlapping claims with regard to the
territorial sea. By contrast, the claims for EEZs and continental shelves made by the
State Parties overlap with one another. According to Articles 74 and 83 of UNCLOS,
the delimitation of the EEZs and continental shelves is required to be effected on the
basis of “equitable principle冶 in order to achieve an equitable solution, unless there
is an agreement in force between the States concerned.
What is the “ equitable principle冶? How can States reach an “ equitable solu鄄
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輥輲 From this point of view, our country should also take into account the special circumstance of
historic rights in the maritime delimitation in the SCS (mainly the delimitation of the territorial
sea with the Philippines). Otherwise, the equidistant line would apply. The importance of the
U鄄shaped line is also well鄄illustrated from this point of view.
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tion冶? The majority of China Mainland scholars are not very familiar with this idea.
For years, the China Mainland jurists have been constantly translating the term into
“gongping yuanze冶 (fair principle). This presents the difficulty of distinguishing the
term “equitable冶 from the term “fair冶(gongping). The author has, at various occa鄄
sions, explained the exact meaning of “equitable冶, hoping that the academia would
edit its inaccurate translation. These efforts have, unfortunately, all been in vain. To
put it simply, “equity冶 is a gerundial conception while “ fair冶 is a pure adjective.
The so鄄called “equitable principle冶 is to achieve a solution by taking all the relevant
circumstances into consideration. Then the finally achieved solution could be called
the “equitable solution冶. 輥輳
While proceeding with the maritime delimitation, what elements should be taken
into account for the purposes of reaching an equitable solution? Having analyzed over
100 maritime boundary delimitation cases, the author considers the flowing elements
to be relevant:
1. Geographical Considerations
a)Natural prolongation (of their land territories);
b)Distance (from each side of the coastal States);
c)Proportionality (comparing the length of coast lines between States with oppo鄄
site coasts);
d)Configuration of coasts;
e)Baselines of the pertaining coastal States;
f)Offshore islands – location and nature;




5. Historic Interests (in terms of fishing, navigation, and others)
6. Social鄄economic Considerations
a)Economic dependency and relative wealth (of the related States);
b)Maintenance of integrity of natural resource deposits ( including both living
and non鄄living resources);
c)Security, defense and navigational interests (of the related States);
d)Prevention of potential disputes ( ease of future enforcement by States con鄄
cerned).
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tion, Taipei: San Min Book Co., Ltd., 1992.
The final delimitation in the SCS should be based on the best available scientific
evidence. So, the States concerned ought to be obliged to collect, exchange and
compare relevant data. However, little work has been done in this area.
B. The Delimitation Problem in the Nansha Islands
In the SCS, the Xisha and Dongsha Islands are totally under China蒺s control
( including China Mainland and China Taiwan). As far as the Zhongsha Group Reefs
( attention: these maritime features are not islands or rocks, but underwater reefs),輥輴
the territorial conflicts concern only the Huangyan (Yellow Rock). Thus, the situa鄄
tion in these three groups is relatively simpler and less confrontationist, compared to
the current situation in the Nansha Islands, where the maritime delimitation requires
a careful planning among all the States concerned. These waters are also of major
concern to all the States in the area, except Vietnam.
According to the general principles for maritime delimitation, the location of the
areas bearing overlapping claims needs to be defined at first. Only after clarifying the
outer limits of our claimed waters in the Nansha Islands, would we be in a position to
decide the exact location of waters subject to delimitation with our neighboring coun鄄
tries.
(Translators: YE Lin and LIN Zhen
English editor:Arpita Goswami)
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輥輴 It is another detail that needs to be corrected while we clarify our claims in the SCS. The com鄄
mon saying that there are four “archipelagos冶 is inexact. In fact, there are only three groups of
islands, while the other one is only a group of underwater reefs. Besides, James Shoal is not
the southern鄄most “land territory冶 of our country. Shoal is not an island in the sense of Article
121 of UNCLOS, but a submerged reef. Therefore, we can only say that our country蒺s southern鄄
most boundary (or “territory冶) reaches the adjacent waters of James Shoal.
